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Dear Sir/Madam,

Re: Response to Australia’s Humanitarian Program 2009-10 and beyond
Multicultural Disability Advocacy Association of NSW (MDAA) is the peak organisation representing the rights and interests of people from non-English speaking backgrounds (NESB) with disability, their families and carers in NSW.  We welcome the opportunity to provide the following response to the Department of Immigration and Citizenship’s (DIAC) discussion paper titled ‘Australia’s Humanitarian Program 2009-10 and beyond’.
MDAA is concerned that the Humanitarian Program has failed to address the needs of one of the most vulnerable groups: refugees with disability.  Our response seeks urgent reform of the Program.

Should you require further information on any issues raised in this response please feel free to contact me.
Yours sincerely

Ms Diana Qian

Executive Director

About MDAA 

MDAA is the peak advocacy organisation in NSW representing the rights and interests of people from non-English speaking backgrounds with disability (NESB), their families and carers.  MDAA’s vision is for a NSW where everyone, regardless of background or disability, feels welcome, included and supported.  We work to ensure fair access to services and fair policies in the government and non-government sectors.

MDAA provides individual and systemic advocacy, advocacy development, industry development and research.  We receive funding from the NSW Department of Ageing, Disability and Home Care (DADHC) and the Commonwealth Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) to provide these services.

MDAA is also a registered training organisation, providing cultural competency training and consultancy support to the human services sector.  
Barriers to protection
Despite being valuable members of society, people with disability living in situations of conflict are often the most marginalised groups of people: social, physical and attitudinal barriers limiting their opportunities for full participation in society. 

The World Health Organisation estimates that between 7 and 10 percent of the world’s population live with disability. Among displaced persons who have fled civil conflict, war or natural disasters, the number of people with disability may be even higher
.  The Women’s Commission for Refugee Women and Children highlighted in a 2008 research report titled ‘Disabilities Among Refugees and Conflict-Affected Situations’, that during conflict, refugees with disability often lose their support networks, leaving them exposed to protection risks including discrimination, harassment, exploitation, physical and sexual abuse and neglect.  The report argues that in many countries refugees with disability face double discrimination because of their disability and their status as foreigners and refugees.
In recognition of the plight of people with disability in situations of civil conflict, the United Nations Convention on the Rights of Persons with Disability (UNCRPD) contracts all State parties to take…all necessary measures to ensure the protection and safety of persons with disabilities in situations of risk, including situations of armed conflict, humanitarian emergencies and the occurrence of natural disasters (article 11).  The UNCRPD also prohibits States from discriminating on the basis of disability and obliges them to guarantee people with disability equal and effective legal protection against all forms of discrimination
 (article 5).
Similarly, the United Nations Convention Relating to the Status of Refugees (1951) and its Optional Protocol (1967) obliges contracting States to cooperate with the Office of the United Nations High Commission for Refugees (UNHCR) and support the organisation in its protection responsibilities of people who have ‘well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion’
 (article 1). 
In contrast to this, the health criteria detailed in the 1994 Migration Regulations (amendments to the Migration Act, 1958) requires visa applicants to undergo a mandatory health assessment.  Effectively, for refugees with disability, this means that despite demonstrating their need for protection and third country resettlement their applications for protection are unsuccessful due to estimations of the potential costs of their disability.  These estimations of health care costs are based on very doubtful assumptions about disability related costs which may or may not actualize.  With appropriate supports in place many people with disability can live independently with no greater dependence on public health than anyone else.  The mandatory health assessments discount the social, cultural and economic contribution people with disability make which often outweighs initial support costs.

With the Migration Act (1958) being exempt from the Disability Discrimination Act (1992), refugees and migrants are not offered the same protections from discrimination as Australian citizens and being actively discriminated against.  Eligible refugees with disability and their families are refused protection from persecution and left in dangerous conflict affected situations.  MDAA is extremely concerned that the Commonwealth Government and DIAC continue to maintain discriminatory practices which promote negative characterisations and perceptions of people with disability.
A review of the Humanitarian Program is required to ensure that its policy and implementation are consistent and encompass the principles of the UNCRPD.
In addition, MDAA urges the creation of a subclass targeting refugees with disability, similar to the Women at Risk subclass, as disability substantially increases vulnerability in conflict affected situations. 
The application process
Currently, application forms for the SHP (form 681 and 842) are only available in print format, and while available electronically, they can only be downloaded in PDF format which is inaccessible to most screen reading software used by people with vision impairment.  This is potentially a breach of the Disability Discrimination Act (1992) and constitutes a significant barrier for people with disability attempting to make applications for family members.  MDAA suggests that forms be made available in a variety of formats including Microsoft Office Word to cater for the communication needs of people with disability.

A key concern for many of our consumers when applying to be reunited with family members through SHP is the complexity of the application process.  Our consumers have indicated that the application forms are difficult to understand and complete, requiring assistance in explaining questions and in completing the forms.  MDAA urges DIAC to review the format and content of application forms for the SHP.  We also suggest changes to the phrasing of questions and have them field tested by community representatives. 
Another source of concern for our consumers is the lengthy waiting periods that applicants are subject to before a response is received from DIAC on the status of their application for protection.  MDAA acknowledges the high demand for SHP and welcomes the flexibility of quota that will be created by multi-year planning framework.  
After fleeing dangerous and life threatening situations, and resettling in a third country, often a person’s first wish is to be reunited with their families.  Our consumers and advocates continue to be frustrated with the lack of clarity as to why their SHP applications are rejected.  Reasons given for unsuccessful applications through the SHP are confusing.  Rejection letters contain generic explanations and statements such as ‘there is no point in making further applications’ which are insensitive to applicants.
Separation of families 
A devastating consequence of war and civil unrest is the separation and/or loss of family members and support networks.  This can leave people with disability highly vulnerable.  Physical, social, and attitudinal barriers exclude refugees with disability from accessing essential services such as food, water, shelter, health care, education and vocational training.  Often it is the design of refugee camps which limits their access to these essential services
.  With limited mobility and family to support them, refugees with disability face greater isolation and neglect. 

In some cases, families have to make agonizing decisions to leave behind family members with disability in unstable political and social contexts, without any support.  This difficult decision leaves the person with disability with increased susceptibility to violence, discrimination and exclusion.  Their family members however, become eligible for resettlement in Australia
. 
Case Study

Maung from Burma resettled in Australia in 1997.  For a number of years he has been trying without success to sponsor his niece, who has quadriplegia, under the Special Humanitarian Program.  He has provided financial assurance for her ongoing care costs but DIAC is still unwilling to grant her entry.  While waiting for DIAC to make a decision she remains in a refugee camp highly vulnerable and without support. 

Our consumers have indicated that reuniting with family members is their top priority after arrival in Australia.  The resettlement process however is hindered by the emotional, financial and psychological effects of separation from their loved ones.  Feelings of guilt, and concerns for the safety and welfare of family members with disability are further heightened as prospects for reunion with them appear slim.  This largely due to the discriminatory health assessment provisions detailed in Migration Regulations 1994. 
The separation of families, particularly members with disability (who are left in vulnerable situations) continues to have a detrimental affect on the settlement process of refugees. 
Multi-year Planning Framework
MDAA welcomes the proposal by DIAC to introduce a multi-year planning framework for the Refugee and Special Humanitarian Program, with the changes possibly resulting in increased efficiency in program administration.  MDAA would however highlight that for the framework to be effective, it should include the following:
· A reference group comprising of community representatives to oversee the development, implementation and evaluation of the multi-year framework
· A ‘whole of government’ approach with policies and programs coordinated between all tiers of government (and their respective departments), focusing on addressing settlement related issues.  Whilst matters relating to health, education and employment, for example are not the primary focus of DIAC, through the multi-year framework, strategies to identify issues and coordinate approaches with relevant government departments could be incorporated. 
· Detailed outcomes and benchmarks for each year of the plan

· A public education component with the objective of informing the community of the changes to the program.  Training of relevant departmental, community and legal staff on implications on service delivery would also be necessary.  

Protracted Refugees 
MDAA welcomes the proposal by DIAC to respond to efforts of the United Nations High Commissioner for Refugees to address the increasing number of people in prolonged exile.  MDAA urges DIAC to consider the plight of refugees with disability who are among the most isolated, socially excluded and marginalized of all displaced populations
.  However, they are mostly invisible in refugee assistance programs, often not being counted in refugee registration and data collection exercises.
MDAA also encourages DIAC to work with UNCHR in identifying protracted refugee situations and developing durable solutions.  If third country resettlement is deemed as being one of the best solutions, DIAC should commit to resettling a minimum number of refugees from protracted situations in addition to the current intake of 13,500. 
Modifications to the Integrated Humanitarian Settlement Strategy (IHSS) would also be necessary to respond to the potentially high settlement support needs of refugees from protracted situations. 
Conclusion and Recommendations 
The Humanitarian Programs allows the Australian Government to fulfil its protection obligations under the United Nations Convention Relating to the Status of Refugees (1951) and its’ Optional Protocol (1967), to which Australia is a signatory.  However, this obligation falls short when comes to refugees with disability who are excluded from protection and resettlement opportunities.

MDAA strongly urges DIAC to consider the following recommendations so that humanity can become the paramount consideration of the Humanitarian Program.
Recommendation 1:

A review of the Humanitarian Program to ensure that its policy and implementation are consistent and encompass the principles of the UNCRPD.

Recommendation 2:

Create a subclass targeting refugees with disability with a target of 10% of offshore refugee places. 
Recommendation 3
Ensure application forms for the Refugee and Special Humanitarian Program are available in formats accessible to people with disability.
Recommendation 4:

Application forms be revised and pilot tested by community representatives. 

Recommendation 5:
A reference group of community representatives is established to oversee the development, implementation and evaluation of the multi-year framework.
Recommendation 6:
The offshore Refugee and Special Humanitarian Program intake is increased to include the resettlement of protracted refugees. 
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