Submission to NSW Health on the Review of the forensic provisions of the Mental Health Act 1990
Introduction

The Multicultural Disability Advocacy Association of NSW (MDAA) is a non-profit, community based peak body for people from non-English speaking backgrounds (NESB) with disability, their families and carers in NSW.  People from NESB with disability represent approximately 25% of all people with disability (who comprise approximately 20% of the total population).  Most people from NESB with disability have some connection with their families/carers and together they represent a substantial group within the Australian community. 

MDAA aims to promote, protect and secure the rights and interests of people from NESB with disability, their families and carers.  We do this through individual advocacy; advocacy development; systemic advocacy; research; industry development; and training in cultural and disability awareness.  MDAA is also a registered training organisation.

This submission is based on our experience with people from NESB with mental illness through our work in individual and systemic advocacy...MDAA has been advocating for people from NESB with mental illness since 1995 and we have acquired significant experience and knowledge in this area.  In 2005-2006 we supported 86 consumers who identified a psychiatric disability as their primary disability.  It is important to note that we also work with a significant number of people who have an intellectual disability and also people who have the dual diagnosis of mental illness and intellectual disability. 

Overall comments and recommendations for reform:
1. A stronger rights focus is needed 
People who have been found not guilt by virtue of their mental illness or intellectual disability should not be under the authority of Corrective Services.

People with mental illness or intellectual disability who have been found not guilty may need to be under the care and protection of other government agencies responsible for providing services to people with mental illness and people with intellectual disability.  People should have a right to receive services in the community by receiving the best treatment/ support available in the least restrictive environment, with the focus of any intervention being on recovery, treatment and behaviour support.  Moves towards institutionalising people in alternate settings are not supported by MDAA.
People with intellectual disability and mental illness may commit crimes because of the lack of resources and support from appropriate services at an earlier stage and currently people with intellectual disability and people with mental illness  receive custodial sentences due to lack of alternative placements in the community.  Many are also denied bail because they do not have the appropriate accommodation or support services.  Once imprisoned people with disability are more vulnerable than people without disability. 
While there is no data currently available to suggest that there is higher representation of forensic patients from NESB, there has been research in the area of mental health and also in the area of intellectual disability, clearly indicating that people with those disabilities from NESB have significantly lower access rates to community based support services than their Anglo-Australian counterparts.
2. Legislative definitions of the Mental Health Act 1990 should make clear distinctions between intellectual disability and mental illness
The current legislation does not refer to people with an intellectual disability. MDAA shares the concerns expressed by the Intellectual Disability Rights Service (IDRS) about the confusion between mental illness and intellectual disability and the lack of a clear legislative definition of intellectual disability in NSW.
 
3. Reforming and strengthening the Mental Health Review Tribunal (MHRT)
MDAA supports options that make the present forensic framework and its practice more relevant to people with intellectual disability.  In line with IDRS and the NSW Council for Intellectual Disability (CID), we recommend that the executive discretion be removed and that this power be vested in a better resourced Mental Health Review Tribunal, including professional expertise. 

In particular we support some changes to the Mental Health Review Tribunal’s constitution and the inclusion of experts, for example psychiatrists, when it deals with people with mental illness.  We also support that if the MHRT deals with a person with intellectual disability and/or mental illness, it should include a member ’with professional expertise in assessing the condition and needs of offenders with intellectual disability and/or mental illness’. 
In addition, training for MHRT members needs to be improved in terms of:

· training in cultural competence;
· training about intellectual disability; and 
· training in ‘how to use interpreters’.
In addition, we believe the MHRT should develop and make widely available:

· accessible information about forensic patients’ rights and the MHRT process in plain English and a range of community languages
Furthermore, we believe that the MHRT would greatly benefit from the availability of ‘bicultural experts’ and greater involvement from independent advocates. 

4. Consult broadly throughout the whole reform process
MDAA has concerns about several of the options proposed and the way in which they are proposed.  For example, in the most general terms we would support the simplification of the term ‘forensic patient’. We are unsure what this means in reality, however, and we are concerned that a simplification may achieve the opposite outcome to what we believe needs to happen.  We therefore have not commented on many of the options in detail and we urge that any necessary changes to the forensic provisions of the Mental Health Act need to be developed in broad consultation.  To ensure an appropriate response to forensic patients from NESB with intellectual disability and/or mental illness, they need to be part of the consultation process. 
MDAA also provides the following comments on the consultation paper and supports the following reform options:
The definition of forensic patient (p. 13)
We believe there needs to be more consultation about this more simplified definition.
Intellectual disability (p. 15)
Option 2  Amend the legislation to make specific provision in relation to people with an intellectual disability within the forensic mental health system and conduct more consultations about those provisions with the relevant stakeholders.
Children (p. 15)
Option 2  Amend the legislation to make specific provision for children within the forensic mental health system and conduct more consultations about those provisions with the relevant stakeholders.
References to mental illness and mental condition (p. 16)
Option 2  Review the terminology used in forensic mental health legislation, including the terms ‘mental illness’ and ‘mental condition’ and conduct more consultations about those provisions with the relevant stakeholders.
Executive veto (p. 22)
Option 4  Amend the legislation to transfer all decision-making in relation to forensic patients to the Tribunal (subject to appeal to the Supreme Court) and strengthen the Tribunal’s skill, knowledge and composition to take into account issues relating to intellectual disability and cultural diversity.
Review of decisions (p. 23)
A forensic patient should have the right of appeal in relation to any decision of the determining body..
Notice of hearings (p. 24)
Option 2  Amend the legislation to provide that the Mental Health Review Tribunal and the determining body must give a specified amount of notice of any hearing in relation to a forensic patient to:
· the forensic patient (and his or her legal representative)

· the person responsible for the detention, care and treatment of the patient

· the Attorney General and Minister for Health and also the Minister for Disability Services where appropriate

· registered victims and family members of the patient who have given notice of their desire to be informed.

Production of reports (p. 24)
Option 2 Amend the legislation to provide that the review and determining body may only make a recommendation or determination after considering certain prescribed information, and may require the production of reports or other information from any relevant person or public official involved in the detention, care, treatment, or supervision of a forensic patient.  More consultations need to be conducted with the relevant stakeholders.about what kind of reports and information are appropriate.
Reasons for decisions (p. 25)
Option 2  Amend the legislation to provide that the determining body must provide a copy of any decision (and reasons for it) to the forensic patient concerned or his or her representative. 

We believe further consultation needs to take place regarding the proposal that the MHRT provide a copy of the decision and reasons to any other person with sufficient legal interest in the proceedings.   
Compliance with orders (p. 25)
Option 2  Amend the legislation to provide a duty to comply with the orders of the determining body, and provide a sanction for non-compliance without reasonable excuse.
It is critical that orders are made irrespective of services available, as the current practice of locking people up simply because of a lack of available alternatives is clearly a breach of basic human rights.  The lack of services available cannot remain a reasonable excuse.

The fitness framework (p. 27)
The MHRT needs to be strengthened as discussed above.
Option 3  Amend the legislation to provide that the Mental Health Review Tribunal is responsible for making all determinations regarding an accused’s fitness to be tried and mental condition, holding special hearings, imposing limiting terms, and (where detained) determining whether the person should be detained in a hospital or other place.
Power to order an examination (p. 28)
Option 2  Amend the legislation to provide that the body responsible for determining fitness may order the conduct of a medical or other assessment to assist in determining the person’s fitness to be tried for an offence.  

We believe further consultations need to take place with the relevant stakeholders, about what kinds of assessments are appropriate. 
Alternative orders (p. 28)
In light of our comments above, alternatives need to be found that are community based and focus on recovery, rehabilitation and behaviour support,

Option 2  Amend the legislation to provide a non-exhaustive list of sentencing alternatives available to the court where a special hearing has resulted in a qualified finding that the person committed an offence.

The mental illness defence (p. 32)
Option 2 The NSW Government should conduct a further inquiry into the need to reform the defence of mental illness to better address intellectual disability.  

We believe further consultations about this need to take place with the relevant stakeholders.
Alternatives to detention (p. 32) 
In light of our comments above, alternatives need to be found that are community based and focus on recovery, rehabilitation and behaviour support. 

Option 2 Amend the legislation to provide a non-exhaustive list of alternative orders available to the court where a person is subject to a special verdict of not guilty due to mental illness.
Offenders and inmates (p. 35)
Option 2  Amend the legislation to provide for ‘security patients’, being convicted offenders who are transferred from a correctional centre to a hospital for treatment, and make provision for their treatment, security, leave, release and inter-jurisdictional transfer.
Grounds for transfer (p. 36)
Option 3 Amend the legislation to provide for the transfer of a person from a correctional centre to a hospital on the same grounds as apply under the civil provisions of the Mental Health Act.
Community treatment orders for prison inmates (p. 37)
Option 2 Amend the legislation to provide a framework for the making, implementing and monitoring of community treatment orders in the correctional context. 
We believe further consultations need to take place with the relevant stakeholders.
The review provisions (p. 39)
Option 2  Amend the legislation to simplify and consolidate the provisions for initial and ongoing reviews of forensic patients.
Review of conditions of detention, care and treatment (p. 40)
Option 2 Amend the legislation to provide that the Tribunal may review, and the determining body may make orders, in relation to any matter it considers appropriate in relation to the detention, care or treatment of a forensic patient, including the conditions of a patient’s detention, care or treatment. 
We believe further consultations need to take place with the relevant stakeholders.
Informal reviews (p. 41)
Option 2  Amend the legislation to provide the Tribunal with greater powers to address these concerns.
� Peter McGhee & Linda Steel (IDRS): “Intellectual Disability and the Forensic Provisions of the Mental Health (Criminal Procedure) Act 1990”, Presentation at the MHCC consultation 2007.
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