7 February 2007

Ms Margaret Baker

Senior Legal Officer

NSW Department of Education and Training

GPO Box 33

Sydney, NSW 2001

Margaret.baker@det.nsw.gov.au
Dear Margaret

Re: Education Legislation Amendment Act, Part 5A Guidelines 

First of all thank you for granting MDAA an extension to respond to the draft guidelines and for including us in the consultation process.

Students from non-English speaking backgrounds with disability and their families experience many additional barriers and it is critical to consider their specific needs and concerns in the development of any guidelines.  (I have attached to the hard copy of this letter a summary of a report we published in 2006, for your consideration).

Our comments match the headings and numbering in the draft guidelines.

1. Introduction

1.1. It is not clear whether there is any practical difference between the ”key role” of parents and students and the “role of prime importance” of teachers and other professional staff.  If there is a real difference it is important that the guidelines clarify what it is.  
1.2. “making fair and transparent decisions” would be a stronger statement and more reassuring to parents and students than the current wording.

1.4.  One of our main concerns with the current guidelines is the way exclusion from the right to participate is currently presented.  If there is to be any limitation on the right to participate, we believe it should be tightly defined and the circumstances should be clearly described.  We believe that the onus lies with DET to outline those circumstances clearly and then consult on them prior to including them in the guidelines.
1.6  We welcome the inclusion of the use of interpreters and advocates/ support persons and suggest that they be identified in two separate points to ensure that there is no confusion about the different role of each.  In our view interpreters should be used whenever anyone involved (not only the parents) is having difficulty communicating with each other or understanding what is being said, for language reasons.  For example, if the teacher is having difficulty communicating with or understanding the parent, the teacher should ask the parent if they would find it more comfortable if an interpreter were present.   
1.8 It would be good to have a reference somewhere that written notice will be given in a language accessible to the parent.
1.11 and 1.12 Examples given here are at the level of detail we believe is needed in 1.4. 

1.13 It is not clear who that adult would be and who would choose that adult.  The guidelines need to be clear about this. 
1.14  It is not clear whether the heading ‘Role of Students’ and paragraph 1.14 and some of the following paragraphs refer only to the student whose behaviour is being considered or whether they also refer to any other students who attend the school.  This needs to be clear.   
1.15 Again we suggest that there be separate points for advocate and interpreter. We also believe that the student has a right to have access to an interpreter.  
1.20  Our comments on 1.4 are also relevant here.   We believe that the onus is with DET to outline clearly the circumstances in which participation needs to be limited and to consult on those circumstances before including them in the guidelines.

1.23 We are concerned about the general nature of the third dot point about sharing relevant information.  We would like to see more clarity in the guidelines about what kinds of information can and cannot be shared.

2. Relevance of Disability Discrimination (DD) standards

From our perspective this section could be strengthened by removing the reference to other legislation (i.e. occupational health and safety).  Real or perceived conflict between different legislation or legislative objectives could be discussed under section 3 or other relevant sections of the guidelines. 

2.9 To our knowledge the DD Education Standards make no reference to occupational health and safety, therefore we believe there should be no mention of this issue under the current heading.  In our view, paragraph 2.8 outlines the issue of adjustment sufficiently, particularly as it comes under the heading of relevance of the DD standards (not relevance of other legislation).  A section on potential conflict and/ tension between the different pieces of legislation might be included in the guidelines under principles that must be considered.  If such comments were included, we also recommend a more positive wording rather than the current 2.9 which singles out students with disability with behaviour issues.
2.10 Again we believe it would be more useful here to identify the requirements of standards in relation to enrolment.  A section about conducting risk and management processes in light of the requirements of the standards and occupational health and safety legislation might be discussed in more detail under another section. 

Thanks again for the opportunity to provide some comments.

Yours sincerely

Barbel Winter

Executive Director

