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Multicultural Disability Advocacy 

Association of NSW

PO Box 9381, HARRIS PARK NSW 2150

40 Albion Street, Harris Park

Telephone: (02) 9891 6400

Toll Free: 1800 629 072

TTY: (02) 9687 6325

Facsimile: (02) 9635 5355

E-mail: mdaa@mdaa.org.au

ABN:60 737 946 674

4 February 2005

Project Manager, Consumer Claims Act Review 

Policy Division

Office of Fair Trading

PO Box 972

PARRAMATTA  NSW  2124

Dear Madam/ Sir

Re: Review of the Consumer Claims Act 1998

This response to the Review of the Consumer Claims Act 1998 (the Act) is made by the Multicultural Disability Advocacy Association of NSW (MDAA), the peak body in NSW for people from a non-English speaking background (NESB) with disability, their families and carers.  MDAA’s aim is to promote, protect and secure the rights of people from a NESB with disability, their families and carers in NSW.  We provide a range of advocacy services, including individual advocacy to over 400 people per year.  

Our experience of dealing with consumer claims indicates that people from a NESB with disability have two basic needs: information in our preferred language about the options available for resolving consumer/ trader disputes and access to an interpreter whenever the Office of Fair Trading (OFT) or Consumer, Trader and Tenancy Tribunal (CTTT) has difficulty understanding us.  

Our comments on the 16 specific issues covered in the issues paper are set out in the attached document, headed MDAA Response to the OFT’s January 2005 Issues Paper on the Review of the NSW Consumer Claims Act 1998.  We also make some general comments about the difficulties people from a NESB with disability experience in making claims under the Act. 

I am happy to provide further details if you wish.

Yours faithfully

Barbel Winter

Executive Director 

MDAA’s Response to the OFT’s January 2005 Issues Paper on the Review of the NSW Consumer Claims Act 1998.  

Before turning to the 16 specific issues set out in the Issues Paper MDAA makes the following general comments about other matters that need to be considered in the review of the Act.  These general comments are relevant to the 16 specific issues and reflect the experiences of people from a NESB with disability.

Issue 17 Other matters 

1.  Number of people from a NESB with disability in NSW

From Australian Bureau of Statistics Census 2001 data MDAA estimates that there are over 314,300 people with a disability living in NSW who were born in a non-English speaking country or who have at least one parent who was born in a non-English speaking country.  In other words, 5% of the NSW population are either first or second generation people from a NESB with disability.  We also estimate that 25% or one in every four people with a disability living in NSW is a person from a NESB.  Our Factsheet No. 1 (enclosed) provides detailed information about how we derived these estimates.  

It is clear that people from a NESB with disability comprise a significant proportion of the NSW population affected by consumer claims legislation.  It is therefore clear that our needs must be taken into account in any review of that legislation.

2.  How people from a NESB do business

In our experience it is very common for people from a NESB, including people with disability, to do business informally.  Agreements are often made orally, without a written contract and disputes can arise later because the terms of the agreement were not written down and the consumer and trader had different expectations of the goods or services being delivered.  

Because of this oral tradition, where a consumer does sign a contract for goods or services this may be done without understanding the consequences of signing the agreement, sometimes because the trader does not take the time to explain it, or says ‘it’s just a formality’, or the consumer does not ask for an interpreter, or the consumer has no understanding of the legal implications of signing a contract.  People from a NESB with disability may also sign contracts written in English without understanding the terms of the contract because there is no realistic alternative if they want to receive the goods or service.  

In our view the OFT and CTTT should provide education to NESB communities about the consequences of consumers and traders making informal agreements and conversely about the obligations arising from written agreements and contracts.    

3. CTTT procedures; use of interpreters; community education; resources

We believe the CTTT”s procedures have become so streamlined that they may now be unfair for some people from a NESB with disability.  We understand that daily lists run to 25 cases per tribunal member: if both parties attend the hearing in each matter listed this means that in theory the member may be required to hear from 50 people in one day.  In practice, the procedures have therefore evolved to focus on conciliation and this can mean that people are pressured or browbeaten into a settlement, without the benefit of a member hearing and determining their claim.  

We understand that consumer claimants visiting the CTTT for the initial hearing are required to attend a group session where a registrar explains the procedure and the expectation that claimants will try to settle their claim rather than proceed to a hearing.  Claimants are told there are rooms available for them to discuss settlement with the trader or supplier concerned, and that a member may be available to assist the consumer and trader but that if the list is long, the member may not reach their matter that day.  If the consumer does not ask for an interpreter none is provided and the introductory session is over in a matter of 5 or 10 minutes.

For people from a NESB, including people with disability, this introduction happens far too fast to be able to understand what is happening or what they are required or expected to do.  Registries such as Liverpool have a high proportion of consumers from a NESB, and it appears that the CTTT relies on consumers asking for an interpreter, rather than providing interpreters in local community languages as a matter of course.  In our experience people from a NESB with disability do not always ask for an interpreter, for various reasons.  We believe interpreters should be used whenever a service provider (the CTTT in this case) cannot communicate with the consumer and that it is the service provider’s responsibility in such circumstances to discuss the need for an interpreter with the consumer concerned.  CTTT members and staff should receive training to use interpreters and to recognise the kinds of circumstances when they should be used.        

It would redress the current unfairness to people from a NESB to some extent if the CTTT included a leaflet in the papers sent to claimants and respondents translated into community languages outlining their rights and the CTTT’s procedures.  A video of the introductory session in community languages would also assist people from a NESB to understand the CTTT’s procedures and provide information about where to seek assistance if required.  Plain English material would not only assist people from a NESB, but also people with disabilities. The Attorney-General’s Department recently produced a video in English, entitled ‘So you Have to Go to Court!’, to assist people with cognitive disabilities to understand what happens in court proceedings.  The 25 minute video follows the stories of 2 people with cognitive disabilities as they prepare to go to court, one as a witness and the other as a defendant.  This Plain English video provides an excellent example for the CTTT to replicate as a way of explaining to consumers and respondents their rights and the CTTT’s procedures.  Subtitles in community languages would also assist people from a NESB.       

We understand that some CTTT members adjourn hearings and explain what evidence a claimant needs to bring back but we also understand that there is pressure on members to finalise cases, against a background of decreasing resources.  There is a danger that the CTTT will become a ‘clayton’s’ remedy if members are expected to churn through cases and procedures are streamlined too rigidly to meet budget cuts rather than provide the remedies required.

4. The Act does not grant or list consumer rights

As we understand it the Act provides a method for determining consumer claims relating to the supply of goods and services and provides remedies once a claim is determined, but it does not confer rights or list the rights conferred by other consumer legislation.   We believe it would be more useful for consumers if the Act listed all the consumer rights granted under other legislation including the Sale of Goods Act, the Fair Trading Act and the Credit Act.  All consumer rights would then be listed in one piece of legislation and this would assist in making the consumer claims legislation more intelligible to people from NESB, including people with disability.   

Issues 1-16

1.  Definition of consumer

In our view the definition of ‘consumer’ is adequate.

2. Definition of goods

In our view the definition of ‘goods’ as anything tangible that can be the subject of trade or commerce would be more intelligible to people from a NESB with disability if it were explained in plain English.  It would assist people from a NESB with disability if the whole statute were re-written in plain English.   

3.  Definition of services

In our view the definition of ‘services’ should cover services provided by travel agents and internet services where people buy items over the internet.  

4.  Definition of supply

The definition of supply raises the difficulties arising from oral contracts or agreements.  The whole question of whether a contract exists is often difficult for people from a NESB with disability to prove because of the oral tradition of making agreements described above.  Where there is nothing written about what was ordered compared with what was supplied, definitions, however clear or comprehensive, are of little assistance.    

5.  Supply of goods and services: when does NSW have jurisdiction?

The most common ‘supply’ related difficulty that people from a NESB with disability have raised with MDAA relates to international phone cards.   People buy a phone card that purports to be for 120 minutes when it actually only lasts for 60 minutes; and the phone cards give no indication that the person will also have to pay Telstra charges.  When consumers tried to seek redress through the CTTT they were told that international phone cards are made overseas and the fact that they were supplied in NSW did not mean the CTTT has jurisdiction to determine a claim and provide a remedy.  The OFT referred these consumers to the Telecommunications Industry Ombudsman and the Australian Competition and Consumer Commission.  It appears that there is a need for OFT and CTTT staff to participate in ongoing training about the CTTT’s jurisdiction.

Another difficulty relates to people buying goods via the internet.  The question arises: where are the goods supplied?

In our view consumer protection requires as broad an interpretation as possible of the CTTT’s jurisdiction.  If goods or services are made, supplied or purchased in NSW that should found jurisdiction for the CTTT to determine a claim in relation to those goods or services  

6. Exclusions under the Act

In our view there should be no other types of consumer disputes excluded under the Act. 

7 and 8.  ‘Consumer trader’ disputes rather than ‘consumer generated’ disputes 

In our view the Act should apply to consumer trader disputes generally, regardless of which party makes the claim, and the CTTT should be given primary jurisdiction to deal with matters under the Act.

In most circumstances MDAA would usually argue for simple, informal procedures as they are easier for people from a NESB to understand and participate in and cost less than more formal legal proceedings.  In saying this, however, we are concerned that current CTTT procedures are very informal and that cases involving the application of legal principles to complex facts are being heard and determined by non-lawyers.  We would not like to see the rights of people from a NESB with disability infringed or ignored as a consequence of this level of informality.  

In our view, more formal procedures may be required in some cases, for example, where significant amounts of money are involved or where the facts are complex.  In these cases we believe there should be no pressure to settle and that the CTTT should involve an interpreter to assist a consumer or trader from a NESB and the member as required.   

9 and 10.  Time limit for bringing an action

In our view the time limits in the Act should be consistent with those in the Fair Trading Act, to allow a consumer to take action from the date a cause of action ‘accrued’.

11.  Types of orders that can be made

In our view the CTTT should have the power to make orders that:

· require a supplier to refund part or all of the purchase price of specified goods and requires a consumer to return those goods; 

· a claimant pay money to a respondent and vice versa; and 

· that a credit reference agency remove a consumer’s name and any record from a list indicating that the consumer has or had a debt, if the CTTT finds in favour of the consumer (ie, that the alleged debt did not exist).

In our view orders should be made for the benefit of the consumer and trader and should not be automated (tick a box) simply for the convenience of the CTTT.  For people from a NESB orders should be made available in the consumer’s preferred language. 

12.  Matters to be taken into account when making orders

In our view the matters to be taken into account should include the consumer’s English language skills and whether an interpreter was used when the contract or agreement for the supply of goods or services was negotiated or made. 

13. Reporting requirements

Whether there should be mandatory reporting of unfair business practices depends on whether the OFT is obliged to take any action in relation to the report.  In theory mandatory reporting appears desirable to prevent the continuation of unfair practices.  In practice there is little point in reporting such practices if the OFT takes no action or is not required to take any action, such as monitoring the trader for improved practices.

14. List of unsatisfactory suppliers

We refer to our comments on Issue 13 as they are also relevant here.  If a list is established we believe its existence and the list itself should be publicised in community languages and in the ethnic media.

15.  Monetary jurisdictional limit

We refer to our comments on Issues 7 and 8 about the need for more formal procedures where higher amounts of money or complex facts are involved.  In our view if the CTTT maintains informal procedures and pressure to settle cases the monetary limit should remain at $25,000. 

16.  Terms of the Act

It would be much easier for people from a NESB, including people with disability, if the Act were written in plain English. 
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